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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 74-2480 


The City of Groton, et al . 

Petitioners, 


v. 

Federal Power Commission, 
Respondent, 

Connecticut Light t. Power Company, 
Intervenor. 



On Petition To Review Orders of the 
_ Federal Power Commission _ 

REPLY BRIEF FOR PETITIONERS 

INTRODUCTION 

This reply brief is submitted by Petitioners in 

response to the points raised in the brief of the respondent 

Federal Power Commission ("Commission") to the extent that 

they were not already fully treated in Petitioners' initial 

1 / 

brief to this Court. 


17 At the time of this submittal, January 3, 1975, the 
Petitioners had not received a brief from the In¬ 
tervenor, the Connecticut Light and Power Company ("CL&P" 
or "Company"). 
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I. THE DECISION TO SUSPEND CLIP'S RATE FILING FOR 

ONE DAY IS REVIEWABLE BY THIS COURT 

A. The Commission Has Ignored The Relevant 
Authorities Supporting The Reviev;ability 
Of The Commission's Suspension Orders. 

Respondent has failed to address the real issue con¬ 
cerning suspension authority in the instant case. By 
ignoring Leedom v. Kyne , 358 U.S. 184 (1958) and the cases 
cited in Petitioners' Initial Brief, p. 37 e_t sea., it has 
failed to refute Petitioners' clear demonstration of the 
fact that the Commission has violated the specific statu¬ 
tory provisions and extensive legislative history of Section 
205(e). It is established that this legislative history 
must be examined in any determination of the full import of 
a statutory command. International /Association of Tool 
Craftsme n v. Leedom, 276 F.2d 514, 516(D.C. Cir. 1960); 
see also Heikkila v. Barber , 345 U.S. 229, 232-233(1952). 

The Commission has decided not to consider the problems 
which will best consumers such as Petitioners as the result 
of rate changes filed by their v/holesale energy suppliers 
in formulating periods of rate suspension. Rather, as 
Chairman Nassikas has stated (J.A. 12, and Exhibits C and 
D to Petitioners' Initial Brief), as Commissioner Smith 
has noted in his dissent of September 27, 1974 (J.A. p. 82), 
and as the comparison of earlier to present suspension orders 
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graphically bears out (Petitioners' Initial Brief, pp. 

25, 26), the Commission has embarked upon a new and illegal 
policy of automatic one-day suspensions. 

Respondent's faith in Municipal Light Boards of Reading 
and Wakefield, Mass , v. FPC, 450 F.2d 1341(D.C. Cir. 1971) 
is misplaced, for that decision e pressly recognizes Leedom 
as an exception to its holding, in cases such as the instant 
one where "the suspension action taken or declined by the 
agency, is ... in defiance of a 'clear and mandatory' statutory 
command ... 450 F.2d at 1352. 

In Arrow Transportation Co . v. Southern Railway Co. , 

372 U.S. 658 (1963), the Court dealt not with the Leedom 
problem of statutory interpretation, but with the regulatory 
difficulties which would be created by a court extending the 
statutory parameters of agency suspension authority or by 
second guessing the agency's exercise of such authority in 
the manner intended by Congress. The treatment in Arrow 
afforded the legislative history underlying the analogue 
suspension provision of the Interstate Commerce Act is fully 
consonant with the position which Petitioners here express. 
Further, the Court in Reading and Wakefield relied upon 
Arrow as it noted the Leedom exception to its holding. 

In both United States v. Students Challenging Regula ¬ 
tory Agency Procedures (SCRAP), 412 U.S. 669 (1973); and 
Port of New York Authority v. United States , 451 F.2d 783 
(2d Cir. 1971), the issue of an agency's noncompliance with 
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its consumer protective suspension mandate was not 
raised, for in neither case were the complaining parties 
imposed with charges untested rates. Each'case involved 
the interaction between agency suspension authority and 
Section 102 (2) (c) of the National Environmental Policy Act 
of 1969 (NEPA) , 42 U.S.C. 4332 (2) (c). Indeed, the court 
in Port of New York Authority found that a suspension pro¬ 
ceeding was not the proper vehicle for effectuating the 
complex purposes of NEPA. 

In contrast to Port of New York Authority, Petitioners 
would recommend to this Court the decision of Judge Friendly 
in Long Island Rail Road Co. v. United States , 1973 F.Supp. 
795 (E.D.N.Y. 1961). Therein, at 799-500, Leedom v. Kyne 
is expressly recognized for the proposition that a suit 
to enjoin an order made in violation of "a clear statutory 
command" will be entertained. 






B. The Commission In Its Attempt To Justify 

Its Orders, Has Ignored Both Congressional 
Intent And Relevant Commission Precedent. 

Respondent's statement that we have modified our original 
position on Commission suspension authority (Resp. Brief p.16) 
reveals a basic misunderstanding of Petitioners' consistently 
held views. Unlike the Commission, whose policy of automatic 
one-day suspensions would hold any showing of irreparable in¬ 
jury, which consumers such as Petitioners might present for 
consideration, irrelevant to the determination of suspension 
period. Petitioners suggest no such doctrinaire formula. 
Instead, they believe that Section 205(e) of the Federal Power 
Act, and its legislative history which Respondent has ignored, 
mandate that the Commission in all instances establish suspen¬ 
sion periods which will best protect the consumer from un¬ 
tested rates, and that it be prepared to utilize periods up 
to and including the full five months authorized, whenever 
necessary. If, after careful analysis of the statements of 
parties and of the Staff, it is determined that the consumer 
will adequately be protected by a shorter period of suspen¬ 
sion, a five-month period would not be necessary. However, 
a one-day suspension is not the only alternative to a full 
five months. 


As Commissioner Smith has noted in his dissent to the 
Commission's Order of September 27, 1974 (J.A. p. 82) this 
analysis of the contentions of the parties and of the Staff 
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did not occur as the Commission established a nominal, 
one-day suspension in its Order of August 30, 1974. 

The Cities believe, consistent with the dissent of 
Commissioner Smith, that if full consideration is given by 
the Commission to all the facts put forth by the Cities, a 
full five-month suspension will be shown warranted. However, 
the Cities also recognize the limitations of this Court to 
invade the fact finding function of the Commission and, there¬ 
fore, has asked this Court to compel the Commission to exercise 
its discretion re suspension in accordance with the clear in¬ 
tent of Congress. 

Respondent places undue reliance upon its belief that 

the Commission is empowered "to balance the interests of the 

electric utility company on the one hand and consumers on 

the other," de novo as it derives a period of suspension 

(Resp. Br. p. 19). To the contrary, the legislative history 

1 / 

is clear that unless strong equitable considerations 
are shown to just'fy deviation therefrom, Congress had estab¬ 
lished the "balance" in the five month period and Congress 
intended that problems facing wholesale consumers re rate 
adjustments be given nearly unfettered attention during the 
five months in which suspension could be had. 

T7 See Yucca Petroleum, discussed infra . 
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Tha Commission itself has recently provided a state¬ 
ment of the purpose of Section 4(e), the analogue suspension 
provision of the Natural Gas Act, consistent v/ith Cities' 
contentions: 

The suspension provision in Section 4 (e) 
of the Natural Gas Act is intended by Congress 
to protect consumers from increased rates until 
the Commission would fix just and reasonable 
rates but Congress considered that a period of 
five months would be the maximum time permitted. 

Hunt Oil Co . v. F.P,C. , 398 F.2d 746, (CA5, 1968). 

It tends to balance the natural gas company's free¬ 
dom to file rate increases (subject, of course, 
to refund) that may turn out to be in excess of 
a just and reasonable rate. When the rate in¬ 
crease goes into effect after the five months, 
the customers must pay the new rate until the 
Commission makes a final decision, which usually 
takes a considerably longer period. 1/ 

In other words, the balance pivots on the five month 
point, optimally with the consumer fully protected from 
untested rates during that five months (or a portion there¬ 
of which will provide sufficient insulation from the effects 
of the rate), yet subject thereafter to charges under the 
increased rate through out the indefinite, although 
assuredly lengthy, period during which the Commission con¬ 
ducts a hearing and renders its final decision thereon. 

The Commission has long held this view of its suspension 
responsibility. In Yucca Petroleum Company , 29 F.P.C. 211, 
212(1963), it stated: 


T7 Order Denying Reconsideration of Suspension Order 

and Accepting Interim Tariff Sheets, Transcontinental 
Gas Pipe Line Corp., Docket Nos. RP74-48 and PP75-3, slip 
opinion at 3-4 (October 11,1974). 


Q 





In our view, a lesser suspension period than 
the five month suspension period permitted 
under Section 4(e) of the Natural Gas Act 
should not be authorized except in those in¬ 
stances when strong equitable considerations 
di -ate that a shortened suspension period 
is warranted. Such considerations are not 
involved here. The mere fact that Yucca under 
its contract could have filed for the subject 
rate increase at an earlier date, but failed to 
do so, does not warrant a shortening of the 
suspension period herein .... 

In the instant case, there has been no showing of the 

strong equitable considerations" w r hich might warrant a 
u 1/ 
shorter period of suspension. 

Any regulatory lag in rate changes resulting from 
exercise of the Commission's suspension power has been held 
to be a necessary incident to the determination of the pro¬ 
priety of the rates of regulated monopolists, "so long as 
the period of suspension does not 'overpass the bounds of 
reason.' ' The five month period of suspension authorized 
by Section 205(e) has been held to be reasonable in light 
of the correlative regulatory lag which works to the detri¬ 
ment of consumers in complaint proceedings initiated under 
Section 206(a) of the Act where the Commission is powerless 
to order refunds of excess revenues collected under rates 
found to be unreasonably high, unduly discriminatory, or 
preferential. A decision of the Commission, rendered in 


I ~7 See also, Hope Natural Gas Co. , 

(1949). 


8 F.P.C. 1290 










a Section 206 proceeding may have prospective effect 

1 / 

only. Thus, one notes that a balance has been drawn 
not only within the confines of Section 205(e) but also as 
regards the reciprocal operation of Section 206(a), a balance 
which certainly cannot be said to favor the consumers,-- 
under Section 205(e) the proponent of a rate later upheld 
by the Commission is in all instances allowed to implement 
said rate after the lapse of five months regardless of the 
length of the proceeding, however, the consumer who complains 
of a rate later found unjust pursuant to Section 206(a) must 
await conclusion of the hearing for relief. Clearly any 
attempt by the Federal Power Commission to subvert the con¬ 
sumer protective policy underlying its suspension authority 
to the goal of minimizing regulatory lag for suppliers of 
electric energy would destroy the balance of interests in¬ 
herent in these provisions of the Federal Power Act, and in 

so doing violate statutory command that it exercise its 

2 / 

suspension power in the consumer interest. 


1/Hope Natural Gas v.FPC, supra, at 308-809. 

2/ Hunt Oil Co. v. FPC, 398 F.2d 746, 750 (5th Cir. 

1968). On the Commission's mandate to protect 
the consumer interest, see FPC v. Hunt, et al ., 3 6 U.S. 
515(1964); FPC v. Tennessee Gas Transmission Co., 371 U.S. 
145(1962); Atlantic Refinir^ Co. v. Public Service Com¬ 
mission of New York, 360 U.S. 378 (1959). 
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Respondent has continuously ignored factors which 

do not bear out its interpretation of the facts in the 

instant proceeding. In referencing that portion of Chairman 

Nassikas' prepared remarks of September 11, 1974 before state 

and federal officials dealing with the Commission's recent 

1 / 

policy of granting one-day suspensions, it neglected to 
deal with the impromptu comments made by the Chairman there¬ 
after. In departure from past practice when suspensions of 
up to five months in duration were automatically granted, 
the Chairman reportedly stated that: 

[t]he agency recently has suspended the in¬ 
creases for only one day, then letting utilities 
immediately put into effect the higher rates 
they want, but subject to any refunds the agency 
may order. Mr. Nassikas suggested that state 
regulators use the same approach. 2/ 

What is the "approach" if not a policy of automatic 
one-day suspensions? Could the Chairman have been suggest¬ 
ing that state regulators give individual consideration to 
the facts of each rate case, including those which inure to 
the detriment of consumers such as Petitioners, and then 
suspend all such rate increases for only one day? Certainly 
not, yet Respondent now chooses to ignore the impromptu, 
and more revealing, portion of Chairman Nassikas' earlier 
statements on one-day suspensions. 

l7 J.A. p. 72 

2/ Petitioners' Initial Brief of December 13, 1974, 

Exhibit C. 
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1] 

Furthermore, Respondent makes no reference to 
Petitioners' tally of suspensions ordered over the past 
two years which show an abrupt diminishment in length about 

y 

the time of Chairman Nassikas' above-cited remarks. Commenc¬ 
ing in August of 1974, and continuing thereafter, suspension 
periods of only one day have been the rule in contrast to 
the earlier practice of protecting wholesale consumers 
of electric energy from untested rates for periods often 
rec.hing a full five months in length. 

In this case, actual Commission practice complements 
the statements of its Chairman, as fully reported, to demon¬ 
strate a newly adopted policy of one-day suspensions. 

Respondent has touted the power of the Commission to 
order refunds as the regulatory device which assures adequate 
protection of consumers. In response, Petitioners would 
first note that the loss of potential industrial and com¬ 
mercial customers and the inability to procure alternative 
sources of energy from other suppliers under reasonable 
conditions, both consequences of the R-2 rate, are not sub¬ 
ject to adequate recompense via any refund provision. The 
extent of such injuries has been graphically demonstrated 
both in Petitioners' Initial Erief and in their earlier 
Motion for Stay. 

17 Petitioners' Initial Brief of December 13, 1974, at 
25, fn. 2. 
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As regards the charges found to be in excess of 
reasonable levels for which refund might be expected 
to compensate as Congress was av/are at the time sus¬ 
pension authority was enacted that such refunds were in¬ 
sufficient as a method of making consumers whole. Indeed, 
if refunds were an adequate remedy, there would have been 
no need to provide for a period of suspension. 

Such shortcomings are graphically demonstrated by the 
Commission's attempt in the instant proceeding to order in¬ 
terim refunds of amounts which it thought would be owed to 
Petitioners following approval of the CL&P substitute R-2 
fuel clause by Order of November 29, 1974. It should be re¬ 
called that by Order of August 30, 1974, the Commission 
found the original R—2 fuel clause to be in contravention 
of Commission Regulation and Opinion No. 633, because it 
imputed Company fuel cost variations to purchased and inter¬ 
change energy. Instead of suspending the entire R-2 rate 
for the period necessary to purge therefrom all such im¬ 
puted costs, the Commission chose to suspend for the wholly 
ineffective period of one-day. Thereafter, CL&P conceded 
that the Commission’s directive that it revise the fuel 
clause portion, without coordinate elimination of such costs 
from the R-2 rate, would necessarily result in "inconsistencies 
would produce fuel cost overcharges which they would be forced 
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to pay. The Commission chose to approve the substitute 
fuel clause, make it retroactively effective, and order 
refunds of amounts which it apparently assumed 
would be owed to Petitioners because of the exclusion of im¬ 
puted costs from the fuel clause portion of the rate. 

What followed is a striking example of the results which 
can flow from the Commission's abnegation of its regulatory 
responsibility, here the protection of consumers through 
use of its suspension authority. CL&P has already informed 
Petitioners that no interim refunds are due. Instead, as 
Petitioners predicted, and as the Company's latest pro¬ 
jections of revenues under the revised R—2 rate demonstrate, 
the Commission's 1 interim refund" order is a misnomer, for 
the Cities will be required to pay increased charges -- 
greater than those which the Company originally requested — 
not because of any decision that an increased rate was 
warranted, but because the Commission failed to realize that 
the mismatch base costs of fuel in the R-2 rate and the R-2 
fuel clause would produce the illogical result which Petitioners 
had briefed at length. During the five months in v/hich sus¬ 
pension could be ordered, September 1974 through January 1975 
alone, the Order of November 29, 1974, will result in in¬ 
creased costs to Petitioners under the R-2 rate aggregating 








1 / 

$300,568. 
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The Commission chose to ignore these serious problems 
faced by Petitioners in fashioning a suspension period 
which would minimize regulatory lag for the supplier utility. 
Instead of suspending the entire R-2 rate for a period suf¬ 
ficient to allow for complete elimination of imputed costs 
therefrom, the Commission allowed the P.-2 rate to go into 
effect resulting in immediate overcharges to Petitioners due 
to the illegal recovery of imputed fuel costs. The’ersatz 
remedy thereafter attempted by the Commission, that of "interim 
refund" following hurried and cursory redesign of the fuel clause, 
has produced a rate increase, instead of the intended re¬ 
compense, an absurd , unjust result for Petitioners which 
exposes the shortsightedness of the Commission's attempt to 
circumvent its responsibility to suspend rate increases so 
to adequately protect the consumer. 


17 City of Groton, $110,883; Jewett City, $3,891; 

Second Taxing District of Norwalk, $17,661; Third 
Taxing District of Norwalk, $11,302; Norwich, $60,326; 
Wallingford, $96,505. These figures ere taken from 
CL&P's own statements of projected revenues under the 
original P'~2 rate filing of August 2 , 1974 , and under the 
rate as modified by the substitute fuel clause of 
September 30, 1974. Compare the "Fuel Revenue" columns 
on each of the pages of Exhibit B to the increased amounts 
shown in the counterpart "Fuel Revenue" columns on the 
pages of Exhibit C. 
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II. THE COMMISSION HAS NOT DISPROVEN CITIES' 

CONTENTION THAT THERE IS AN ERROR ON THE FACE 
OF THE RECORD AS EVIDENCED i3Y THE ERPOR IN THE 
CITED RATE OF RETURN IN THE COMMISSION'S 
AUGUST 30, 1974, ORDER 

In Municipal Light Board v. FPC, 450 F.2d at p. 1352, 
the Court singles out as reviewable error re a suspension 
order, a situation in which there is an error apparent on 
the face of the papers. Such an error is evidenced in the 
Commission's August 30 Order. Petitioners' response to dis¬ 
covery of this error was to petition for rehearing and clari¬ 
fication. In response to this pleading, the Commission branded 
the error as typographical and dismissed it. However, as 
Cities have repeatedly contended (Petitioners'Brief at pp. 

35-36, 45-46) in light of the inconsistencies in the Com¬ 
mission's orders in this docket and the dissent of Commissioner 
Smith to ti effect that the Commission had not appraised 
the contentions of all the parties and its staff in entering 
its orders of August 30 and September 27, the Cities con¬ 
sidered it essential that they attempt to utilize the offices 
of the Freedom of Information Act as incorporated in the Com¬ 
mission's Rules to procure the minutes relating to the August 30 
Order and the draft order to determine whether there indeed 
was a typographical error. The Commission replied, as stated 
in our initial brief cited above, that the minutes merely 
reflected final action and vote and that, therefore, a copy 
of the order as published would be all that would be available 



to Cities and that is all that has been furnished. 


In its brief to this Court, the Commission does not 

address itself to the substantive arguments made by Cities 

relating to the data requested by Cities. The contention 

of the Commission is that if the Cities cannot prove that 

the Commission did commit an error, the Cities' arguments 

re error must be ignored. Thus, the Commission claims the 

benefit of withholding the information, which is within its 

sole control, from the Cities. 

Cities have not requested perusal of internal memorandum 

which are exempt from disclosure under the Freedom of 

1 / 

Information Act. Rather, Cities have sought and continue 

to seek to discover factual material relating to the alleged 

typographical error which does not come within the purview 
. 2 / ‘ 
of the inter, intra-agency memorandum exception, and the 

burden of justifying the withholding of these records lies 

3/ 

with the Commission. Unless and until the Commission 
discharges this burden, it must be presumed that there is in 
fact an error on the face of the papers in this proceeding 
related to the Commission's suspension order which is re- 
viewable by this Court. 


27 See International Paper Co. v. Federal Power Commission, 
438 F.2d 1349(2d Cir. 1971) cert denied, 404 U.S. 827. 

2/ See e^cj. , EPA v. Mink, 410 U.S. 73, 91 (1973), Ethyl 

Corp. v. EPA, 478 F.2d 47(6th Cir. 1 Q 73); Souci v. David, 
448 F.2d 1067(D.C. Cir. 1971); Long v. United States Internal 
Revenue Service, 349 F.Supp. 871 (D.VIash, 1972); Legal Aid 
Society v. Shultz, 349 F.Supp. 771(D.Calif. 1972). 

3/ See Benson v. ESA, 389 F.Supp. 590 (D.V7ash. 1968) aff'd, 
415 F.2d 878 (9th Cir. 1969). 
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III THE ISSUE OF THE COMMISSION'S FAILURE TO REJECT 

CL&P'S FUEL CLAUSE IS PROPERLY BEFORE THIS COURT 

A. Cities' Petition For Rehearing Of Tho 
Commission's Order of September 27, 1974 
Placed The Issue Of The Commission's Error 
In Failing To Reject CL&P's Fuel Adjustment 
Clause Before This Court . 

Cities' petition for rehearing of the Commission’s 
Order of September 27, 1974, filed with the Commission on 
October 11, 1974, (J.A. 87 et seg ) raised the issue of the 

propriety of the Commission's failure to reject CL&P's fuel 
adjustment clause sua sponte: 


It is contrary to the Commission precedent 
to permit an admittedly illegal tariff provision 
to remain in effect after its patent illegality 
has been noted. See Mississippi Power Co., 45 
F.P.C. 269, 277-78(1971). Yet this is the effect 
of the Order of September 27 which permits the 
fuel clause to become effective even though its 
illegality was established in Order of August 30, 

1974 _ (J.A. 89). 

True, the word "rejection" is not employed, but the sense of 
that term is implicit in the above-quoted statement and unless 
this Court v/ould exhalt form over substance, the issue has 
been sufficiently raised to permit its consideration by this 
Court. Further, however, since the Commission in its 
brief responded to the merits of the Cities' argument with 
respect to the Commission's failure sua sponte to reject 


CL&P's fuel clause, it is clear that no prejudice or injury 
will accrue to the Commission from the Court's consideration 


of this issue. 



l; 


Turning to the Commission's response on the merits 
of the Cities' argument, the Commission notes that re¬ 
jection is inappropriate. The Commission in its brief argues 
that CL&P's fuel clause was not illegal and that, therefore, 
rejection was not appropriate since Opinion No. 633 which 
was the basis for the Commission's suspension of the fuel 
clause was " not , at the time of the instant rate filing, a 
part of the Commission's regulations" (P.esp. Brief at p.29). 
However, the Commission does not address itself to the argu¬ 
ments made by the Cities in their initial brief that the Com¬ 
mission in Opinion No. 633 did not break new ground vis-a-vis 
its fuel clause regulations (Cities' Brief at pp. 15-16). 

The Commission, through Opinion No. 633, merely reaffirmed 
the basic tenets already expressed in its Regulations 
Section 35.14 and struck down the wayward interpretation of 
this Regulation which was being advanced by the subject 
utility, -- New England Power Company. The Commission, 
through its Opinion No. 633 thus put the enforcement of 
Section 35.14 on the track and declared to subject utilities 
that deviations from the letter and purpose of Regulation 
Section 35.14 would be considered illegal and improper. 
Regardless of the terminology employed to describe noncompliance 
with its Regulations, the result of noncompliance, non¬ 
conformity is clearly provided for in the Commission's 
Regulations Section 35.5, -- rejecting CL&P's fuel clause as 





not complying with Section 35.14 (Cities' Initial Brief 
at pp. 16-17). 


B. The Commission's Order of November 29, 1974 
Is Properly Before This Court . 

On December 30, 1974, the Cities petitioned the Com¬ 
mission for rehearing of its November 29, 1974 Order 
(attached hereto as Exhibit A). Since it is highly unlikely 
that the Commission will respond to this petition before 
the oral argument schedule in this proceeding for January 6, 
1975, and since under Section 313 of the Federal Power Act, 16 
U.S.C. §0251, Cities will not be considered as having ex¬ 
hausted their administrative remedies for purposes of review 
until the Commission acts on their petition for rehearing of 
December 30. Indiana & Michigan Electric Co . v. Federal 
Power Commission , 224 F.Supp. 166 (D.Ind. 1963). Cities 
concede, therefore, that although the Commission in its brief 
addresses itself to the merits of Cities' contentions vis-a- 
vis the rejection of the revised fuel adjustment clause, 
the issue of the Commission's error in failing to reject the 
revised clause is not nov; before this Court. However, the 
Order of November 29, 1974, is part of the administrative 
law of the case relating to the Commission's treatment of 
CL&P's fuel clause and as such, plays an important part in 
assessing the merits of and foundation for the orders which 
antedate this Order and which are before the Court for re¬ 
view. The Commission has acknowledged this role of the 



November 29 Order in its treatment of that Order in its 
Brief (Resp. Brief at pp. 11-12, 31-38). The aspects of 
the November 29 Order which particularly elucidate the Com¬ 
mission's prior orders and the impact which those orders have 
on the Cities, pertain to refunds and to double recovery or 
overcharges. 

The Commission makes much in its brief of the role 
that refunds will play in keeping the Cities v/hole vis-a-vis 
overcharges to the extent uncovered at the full hearing on 
R-2 (Resp. Brief at pp. 13 , 19-20, 30, 35, 36). V7ith respect 
to the interim refund provision established in the Com¬ 
mission's November 8 Order and implemented by its November 29 
Order (J.A. 112 et seg ), the materials submitted to the Com¬ 
mission in response to the Order of November 29 by CL&P make 

it clear that due to the mismatching of the base rate with 

1 / 

the revised fuel clause the Cities will not receive interim 
refunds but rather will pay upwards of $300,000 additional 
to the Company. This bears out the Cities' consistent 
position from the inception of this proceeding that excessive 
charges result from the Commission's action and contradicts 
the position on overcharges taken by the Commission in its 
brief (Resp. Br. at p. 31). 

X7 CL&P acknowledged that to avoid inconsistencies 

between the base rate and the fuel clause it v/ould 
have had to entirely rework its energy charge, a course 
which the Commission did not require the Company to 
follow (J.A. 102-103) (Exhibit C, CL&P data related to 
Nov. 29 Order.). 
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Further, the Commission's reliance on refunds after 
the final disposition of the R-2 rate proceeding to remedy 
overcharges, will not apply to any overcharges related to the 
fuel clause as revised: 

Accordingly, we shall accept the tendered sub¬ 
stitute fuel clause for filing. As provided for 
in our Order of November 8, 1974, in this docket, 
the suspension as it related to the fuel clause 
shall be lifted, the substitute fuel clause made 
effective as of September 2, 1974, interim refunds 
shall be required as hereinafter ordered, and 
CL&P's refund obligation with r espect to the fuel 
clause shall be terminated. (Emphasis added, J.A. 115, 
see also J.A. 116) . 

Thus the Commission by its Order has retroactively terminated 
the refund obligation of CL&P as it relates to the fuel clause 
and has deprived Cities of their only avenue to recover over¬ 
charges under the fuel clause. Clearly, therefore, the Cities 
are not, as the Commission in its brief would have us believe, 
in the position to be rendered whole as to overcharges re the 
revised fuel clause discovered at the hearing on the P.-2 rate 
and are therefore, clearly irreparably injured by the actions 
taken in the Commission's orders creating the mismatch which 
lead to the overcharges and which are now subject to review 
by this Court (See Exhibit A, Cities' December 30 petition 
for rehearing). 



CONCLUSION 


WHEREFORE, for the foregoing reasons, the 
Petitioners respectfully request that this Court 
remand the proceeding to the Commission with instruc¬ 
tions (1) that the CL&P fuel clause as initially filed 
be rejected; (2) that the Commission reconsider its 
determination of the suspension period applicable to the 
R~2 rate and in making that redetermination exercise 
its discretion in accordance with the congressional intent 
by fully considering the arguments of the Staff, Cities 
and the Company re the length of the suspension period 
to arrive at an appropriate suspension period which 
would protect the interests of the consumer; and (3) 
that pending Commission compliance therewith enjoin the 
use of the R-2 rate. 


Wheatley & Miller 
1112 Watergate Office Building 
2600 Virginia Avenue, N.W. 
Washington, D. C. 20037 


Respectfully submitted, 

</ . V , 

. ' V 

Charles F. Wheatley, Jr. 
Grace Powers Monaco 
John A. Cameron, Jr. 


It & C 


January 3, 1975 
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UNITED STATES OF AMERICA 
... -• it.:.!i»BEFORE THE FEDERAL POWER COMMISSION 


In the Matter of: 

Connecticut Light and Power Company 


Docket No. E-8952 


CITIES' PETITION FOR REHEARING 


Pursuant to Section 1.34 of the Federal Power Com¬ 
mission s Rules of Practice and Procedure, the Cities 
request that the Commission grant rehearing of its~Order 

rr ^ 9 ' J 974 wherein the Commission terminated 

CLS.P s refund obligation with respect to its fuel clause. 

In support thereof, Cities state as follows. 

I. THE COMMISSION IN ITS ORDER OF NOVEMBER 29 HAS COM¬ 
MITTED ERROR IN RETROACTIVELY TERMINATING THE REFUND 
OBLIGATION OF CL&P AS IT RELATES TO ITS FUEL CLAUSE 
AND THUS HAS DEPRIVED THE CITIES OF THEIR ONLY AVENUE 
TO RECOVER OVERCHARGES UNDER THE FUEL CLAUSE. 

... * ts 0r< 3er of November 29, 1974 the Commission 

(l) found without hearing, that CL&P’s substitute fuel 

C i d i!u e . C ^ nf ? nTied Wi ' ft °P inion 6 33 > (2) lifted the suspension 
of that fuel clause; (3) permitted the substitute fuel 
clause to become elfective as of September 2, 1974; ( 4 ) 
ordered interim refunds and (5) terminated CL&P’s "refund 
obligation with redact to the fuel clause." 

Since the Commission concluded in earlier orders 
that CLiP's fuel adjustment clause embodied in that 
Company s R-2 rate filing did not conform to Commission 
precedent and regulations, it is completely appropriate 
tor the Commission to order interim refunds at this time 
to afford consumers protection against obvious excess 
charges relating to an illegal fuel clause. Interim 
refunds to serve such a purpose were endorsed by the 
Supreme Court interpreting tb- ^'-tical • .ovision in the 
Natural Gas Act in Federal y , Comiss..n v. Tennessee 
Cas Transmission Company , 371 u.S. 145 , 150, 154^5 (1962) • 
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"As all of the respondents admit, there 
is "no question" as to the Commission's 
authority to issue interim rate orders. 

Indeed, such general authority is well 
established by cases in this Court. . . . 

★ * * 

"Moreover, the use of the interim order 
technique is in keeping with the purposes of 
the Act 'to protect consumers against exploita¬ 
tion at the hands of natural gas companies' 

. . .and 'to underwrite just and reasonable 
rates to the consumers of natural gas. . .' 

. . .Faced with the finding that the rate of 
return was excessive, the Commission acted 
properly within its statutory power in issuing 
the interim order of reduction and refund, since 
the purpose of the Act is 'to afford consumers a 
complete, permanent and effective bond of pro¬ 
tection from excessive rates and charges. . .' 

. . .To do otherwise would have permitted 
Tennessee Gas to collect the illegal rate for an 
additional 18 months. . .at a cost of over 
$16,500,000 to consumers. True, the exaction 
would have been subject to refund, but experience 
has shown this to be somewhat illusory in view 
of the trickling down process necessary to be 
followed, the incidental cost of which is often 
borne by the consumers, and in view of the transient 
nature of our society which often prevents refunds 
from reaching those to whom they are due. . . 

It is, therefore, the duty of the Commission to 
look at 'the backdrop of the practical consequences 
[resulting]. . .and the purposes of the Act'. . . . 
(Citations and footnotes omitted.) 

The Supreme Court thus acknowledged that since the "refund" 
process does not completely satisfy consumer protection 
standards, it was appropriate for the Commission to 
order interim refunds of amounts clearly in error thus 
reducing the burden to the consumers of carrying patently 
illegal charges for an additional 18 months, the projected 
termination date of the proceeding, and further 
recognized that any additional overcharges would be 
recouped through the operation of the ongoing overall refund 
requirements impc * upon the Company by the Commission. 
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The difference between the interim refund procedure 
followed in the Tennessee proceeding, and the procedure 
followed in the instant proceeding is' obvious. The 
interim refunds in the Tennessee proceeding serve to 
avoid obvious excess charges and make the eventual 
refund procedure after termination of the proceeding 
more meaningful. In the instant case, the Commission, 
without a hearing, expressly terminated a pre-existing 
refund obligation as it relates to the substituted fuel 
clause with the payment of interim refunds, thus closing 
off any hope of recoupment of overcharges by the Cities 
relating to the substitute fuel clause as may be developed 
at the full hearing scheduled on CL&P's R-2 rate proposal. 
The possibility of uncovering further deficiencies in the 
substituted fuel clause is evident from the November 29 
Order in which the Commission acknowledged that there 
was "merit" in Cities contention that CL&P had not filed 
certain data required to support its substitute fuel 
clause and therefore required CL&P to submit such data 
within 30 days. 

The action of the Commission foreclosing refunds of 
excessive charges as may be developed at the full hearing 
on CL&P's R-2 tariff, without notice, hearing or mature 
consideration, is inconsistent with its regulatory 
responsibility to ascertain and authorize just and 
reasonable rates and to protect consumers from excessive 
charges. Sec FPC v. Sierra Pacific Power Co. , 350 U.S. 

348 (1956). Further, there is also precedent to the 
effect that an agency once having entered a suspension 
order may not vacate that order without first affording 
the interested parties a hearing. See Atlantic Coast 
Line RR Co. v. United States, 173 F. Supp. 87i, 873 
(E.D. Va. 1958). 

The Commission should therefore reinstate the refund 
requirement as it pertains to CL&P's fuel clause. 
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II. THE COMMISSION ERRED IN APPROVING CL&P'S REVISED 

FUEL CLAUSE IN THE FACE OF ACKNOWLEDGED OVERCHARGES 
WHICH WILL THEREBY BE IMPOSED UPON CITIES, AND 
IN THE ABSENCE OF THE COMPLETE DATA, REQUIRED BY 
COMMISSION REGULATIONS, UPON WHICH THE COMMISSION 
WOULD PROPERLY BE EXPECTED TO BASE ANY SUCH 
DECISION. 


Approval of the revised fuel clause component of the 
proposed R-2 rate and termination of the Company's refund 
obligation with respect thereto upon tender of interim 
refunds is inconsistent with the Commission's responsi¬ 
bility to ascertain and promulgate just and reasonable 
rates so to protect wholesale consumers of electric 
energy from excessive charges. See FPC v. Sierra 
Pacific Power Co . , 350 U.S. 348 TT^SeTyT 

In the instant proceeding, the Commission has 
determined exparte that the revised fuel clause of 
September 36, 1974, "complies with Opinion 633 in that 
it does not impute fuel cost variations from its own 
generation to purchased power and net interchange 
energy. 1/ This is the stated reason for approval, 
as well as for refund obligation termination, and for 
lifting of the fuel clause suspension. However, it was 
specifically noted in the November 29 Order that CL&P 
recognized that the revised fuel clause would produce 
inconsistencies due to the mismatch of base fuel costs 
between said clause and the R-2 rate. From the Commission's 
treatment of this acknowledged problem in its Order one 
may infer that it has adopted the Company's view t 
such "inconsistencies" will unavoidably follow fro. 
implementation of the September 30 fuel clause. 

As was demonstrated in Cities Motion to Reject of 
November 6, 1974, these inconsistencies directly trans¬ 
late into overcharges of up to .2687 cents per kwh for 
each of the Cities resulting from the difference in base 
costs of fuel, .905 cents per kwh as employed in the R-2 
rate and .6363 cents per kwh in the fuel clause. 


17 Order of November 29, 1974, at 4. 
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Furthermore, the Commission ordered CL&P to 
supplement the outmoded data submitted with its original 
filing of August 23, 1974, by revising the itemized 
statements of actual and projected revenues required 
under Section 35.13(b)(1) of the Commission's Regulations. 

In the instant situation, where rate inconsistencies 
which lead to excess charges for Cities, and where the 
data base upon which the Commission must determine the 
justness and reasonableness of the fuel clause is signi¬ 
ficantly out of date, thus increasing the possibility of 
inconsistencies and resultant overcharges arising from 
the revised fuel clause, it is hardly in a position to 
approve said clause. To terminate CL&P's refund obligation, 
prior to the culmination of the thorough hearing pro¬ 
cedure at which the impact of both rate and fuel clause 
can be measured, based upon current data, would be con¬ 
trary to the reasoning set forth in the Commission's 
Order of August 30, 1974. 

In its Orders of September 27 and November 8, 1974, 
the Commission pointedly remarked that it had intended 
to suspend both the R-2 rate and its component fuel 
clause by operation of the language: 

"Our review of CL&P's filing and the issues 
raised therein indicates that the proposed changes 
have not been shown to be just and reasonable and 
may be unjust, unreasonable, unduly discriminatory, 
preferential or otherwise unlawful. Accordingly, 
we shall suspend the proposed changes for ont 
day and establish hearing procedures to determine 
the justness and reasonableness of CL&P's filing." 1/ 

As this quoted paragraph implies, there are a host 
of ways in which the CL&P R-2 rate could offend the various 
provisions of the Federal Power Act. To date, as regards 
the interaction of the rate and its component fuel clause, 
the Commission has cursorily examined only one aspect 
thereof. Prior to a hearing during which all such matters 

T7 Order of August 30, 1974, at 2. 
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will come to the fore, the Commission is not warranted 
in depriving Cities of their potential right to refund 
of excess charges which might there be exposed. 

III. THE COMMISSION ERRED IN REFUSING TO REJECT CL&P'S 
REVISED FUEL CLAUSE DESPITE ITS ACKNOWLEDGED 
DEFICIENCIES 

The Commission observes at page three of its Order 
of November 29, that in most respects Cities claims of 
noncompliance with Section 35.14(b) and 35.13(b) (1) of 
its Regulations were rendered moot by a mailgram sub¬ 
mittal by the Company of November 4, 1974, thus acknow¬ 
ledging the merit of Cities claims of non-compliance 
with the Commission's Regulations. The Commission also 
acknowledges at the same page of its Order that even after 
the mailgram submittal by CL&P, there is still merit 
to Cities contention that CL&P was not in compliance 
with some requirements of Section 35.13(b)(1) of its 
Regulations and therefore orders compliance therewith. 

It is obvious from these admissions of nonconformance 
that the Commission erred in failing to reject initially 
and outright CL&P's revised fuel clause in accordance 
with Section 35.5 of its Regulations which provides that: 

"Rejection of materials submitted for filing . 

The Secretary, pursuant to the Commission's 
Rules of Practice and Procedure and Delegation 
of Commission Authority, shall reject any 
material which patently fails to substantially 
comply with the applicable requirements set 
forth in this part or the Commission's Rules 
of Practice and Procedure. 

C INCLUSION 

WHEREFORE, for the foregoing reasons. Cities request 
that the Commission in accord with the request of the 
Cities, enter an order relating to CL&P's revised fuel 
clause which rejects the filing of the revised clause 
or in the alternative retains the interim refund provision 
ard reinstates the ultimate refund provision. 






7 


Respectfully submitted. 


/ 


\. 


Charles F. Wheatley, Jr. 
Grace Powers Monaco 
John A. Cameron, Jr. 


Wheatley & Miller 
1112 Watergate Office Building 
2600 Virginia Avenue, N.W. 
Washington, D. C. 20037 


December 30, 1974 










CERTIFICATE OF SERVICE 


This is to certify that the foregoing petition 
for rehearing has been served this 30th day of 
December, 1974 on all parties of record pursuant 
to Section 1.17 of the Commission's Rules of Practice 
and Procedure. 
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Charles F. Wheatley, Esq. 
Wheatley & Miller 
Suite 1112 

Watergate Office Building 
2600 Virginia Avenue, N.W. 
Washington, D.C. 20037 



Dear Mr. Wheatley: 

Enclosed for your information are four copies 
of The Connecticut Light and Power Company rate 
schedule which was filed with the Federal Power 
Commission on August 2, 1974. 


You rs very truly, 

Richard C. MacXenzie ^ 


RCM/jmb 
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Federal Power Commission 
825 North Capitol Street, N.E. 

Washington, D.C. 20426 

Attention: Mr. Kenneth F. Plumb, Secretary 

RE: The Connecticut Light and Power Company 
Docket E-8952 


Gentlemen: 


Pursuant to the Commission Order issued November 29, 1974 (the Order) 
in the captioned proceeding, enclosed herewith for filing on behalf 
of The Connecticut Light and Power Company (the Company) are five 
copies of the following: 


(1) Statement N - Revised 12/26/74 - for Period II. 

(2) Statements of sales and revenues under the R-2 Rate, 
including the substitute fuel clause accepted for 
filing by the Order, for the twelve month periods 
prior to and following September, 1974. 

The statements should be included as part of and used with the 
originally filed Exhibit No._(B-5) . 


Paragraph (C) of the Order requires the Company to refund to 
its customers monies "associated with the excess charges collected 
under the suspended fuel clause" and to "file a report with the 
Commission showing the principal and interest so refunded." Order 
at p. 5. The Company hereby reports that no such excess charges 
were realized or collected under the suspended fuel clause and, 
therefore, no refunds have been made. 



Very truly your/ 

James R. McIntosh 



All parties on the Commission's service list. 


cc: 
























Revised 12/26/74 
STATEMENT N 

THE CONNECTICUT L16HT AND POWER COMPANY 
COST OF SERVICE STUDY - PROJECTED YEAR 1974 
Period II 



Total 

Total Sales 


SALES 

FOR 

RESALE 



Total 


Electric 

for 


Municipals 


Bozrah Lt. 

All 


Department 

Resale 

Transmission 

Primary 

& Pwr. 

Co. 

Other 

• 

Rate Base - Average 1974 










Electric Plant In Service 

$ 953.74C 

S 43,480 

$ 

36,784 

S 

5,620 

$ 1, 

.o'; 

$ 910,265 

Accum. Prov. for Depreciation 

198,714 

9,203 


7,812 


1,162 


230 

189,511 

Net Electric Plant in Service 

>55!o7T 

3*7273 


' 2M72 


' 4*458 


'343 

-7277735 

Deduct: 










Contribution In Aid of Construction 

6,735 

78 




78 



6,657 

Add: 










Plant Held for Future Use 

1,750 

111 


94 


15 


3 

1,639 

Allowance for Working Capital 

53,850 

3,754 


3,241 


422 


91 

50,096 

Total Rate Base 

J ' 603,896 

J 33,063 

II 

“727307 

r 

" 4,817 

I- 

~m 

I T65! 832 

Return 










Operatinq Revenues 










Sales of Electricity 

$ 319.739 

S 21,369 

s 

18.419 

% 

2.414 

* 

# 

536 

$ 298,370 

Other Operating Revenues 

4,178 

197 


171 


21 


5 

3,981 

Total Operating Revenues 

323,017 

21,566 

— 

18,590 

- 

2,435 


T4T 

-307.35T 

Operatinq Expenses 










Operation & Maintenance Exp. 

$ 213,684 

$ 14,882 

i 

12,875 

$ 

1.645 

$ 

362 

J 198,802 

Depreciation Expense 

26,076 

1,041 


878 


137 


26 

25,035 

Amortize Property Losses 

1,416 

2 


1 


1 



1,414 

Taxes Other Than Income Taxes 

29,346 

684 


583 


84 


17 

28,662 

Federal Income Tax 

(2.161) 

740 


645 


74 


21 

(2.901) 

State Income Tax 


206 


181 

. 

19 


6 

(206) 

Income Tax Deferred - Prior Years 

(2.037) 

(114) 


_ m. 


(13) 


(3) 

(1.923) 

Total Operating Expenses 

S 266,324 

S 17,441 

V 

15,065 

T“ 

1,947 

i 

429 

t 248,883 

Net Return 

I 57,5*97 

i 47T23 

II 

3,525 

II 

433 

I 

ITT 

3 53,468 

Rate of Return 

7.162 

10.84* 


10.91X 


10.13* 

ii 

.93* 

6.98* 


Rate Base - Average 1974 - FPC Formula 

Capacity Allocation Method - Average 12 Monthly Peaks 

All Data per Sunriary of Results Adjusted for Proposed Wholesale for Resale Rates 
Dollar Amounts In Thousands 
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CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of 
the foregoing document upon all parties of record on 
this the 3rd day of January, 1975. 



John A. Cameron/ 

/' ' C v 

/ ) 


Jr 


































